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DETAILED ACTION 

This action is in response to Amendment filed August 21, 2008. Claims 1, 7 and 9 were 
amended as requested by the applicant. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1-4, 1 1, 15, 17, 22, 28 and 32 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Clark (US 6,426,837). 

Regarding claims 1 and 3, Clark discloses a polarizing element having a two layer 
structure (col. 3 lines 5-10) in which a grating pattern having a constant period is formed in a 
substrate (Fig. 1), a cross section of the grating pattern having a rectangular shape (Fig. 1) and 
the period of the grating is less than the wavelength (abstract) and the grating designed to reflect 
TE polarization and transmit TM polarization (Fig. 5 at wavelength 650 nm). 

Regarding claims 2 and 4, Clark discloses the efficiency of the grating is at least 80% 
(Fig. 5 at wavelength 650 nm). 
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Regarding claims 1 1 and 22, Clark discloses the grating pattern is formed by transfer 
from a metal mold (col. 4 lines 40-50). 

Regarding claims 15 and 28, Clark discloses the grating height is smaller than the grating 
period (Fig. 1; col. 5 line 15; col. 8 line 36). 

Regarding claims 17 and 32, Clark discloses the claimed structural limitations and 
therefore is capable of performing the claimed functional limitations. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 7, 8, 24, 30, 31, 34 and 35 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Clark (US 6,426,837) in view of Takahashi (US 2001/0050892). 

Regarding claims 7, 8 and 31, Clark teaches the invention as claimed but lacks reference 
to a second wavelength. Takahashi teaches the use of a second wavelength for use in CD and 
DVD reading and writing (para. 0015) and the ability of a subwavelength grating to reflect TE 
polarization at both the first and second wavelength and transmit TM polarization at both the 
first and second wavelength (Fig. 32C). Takahashi further teaches the grating having an 
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efficiency of at least 70% (Fig. 32C). It would have been obvious to one of ordinary skill in the 
art at the time the invention was made to have the Clark invention include the second wavelength 
of Takahashi for the purpose of using the grating for a dual CD/DVD player or writer. 

Regarding claim 24, Clark teaches the grating pattern is formed by transfer from a metal 
mold (col. 4 lines 40-50). 

Regarding claim 30, Clark teaches the grating height is smaller than the grating period 
(Fig. 1; col. 5 line 15; col. 8 line 36). 

Regarding claims 34 and 35, Clark teaches the claimed structural limitations and 
therefore is capable of performing the claimed functional limitations. 

Claims 9, 10, 12-14, 19 and 25 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Clark (US 6,426,837) in view of Ohta (US 2003/0228413). 

Clark teaches the invention as claimed but lacks reference to the claimed materials of the 
grating. Ohta teaches a polyolefin resin substrate (para. 0013) with a titanium oxide film 
deposited thereon (para. 0020) and the film having a thickness of less than 0.3 microns (para. 
0112). It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to have the Clark invention include the materials of Ohta for the purpose of making a 
grating with precise spacing and shapes. 

Claims 21 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable over Clark 
(US 6,426,837) in view of Takahashi (US 2001/0050892) as applied to claim 7 above, and 
further in view of Ohta (US 2003/0228413). 
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Clark in combination with Takahashi teaches the invention as claimed but lacks reference 
to the claimed materials of the grating. Ohta teaches a polyolefin resin substrate (para. 0013) 
with a titanium oxide film deposited thereon (para. 0020). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to have the Clark and Takahashi 
invention include the materials of Ohta for the purpose of making a grating with precise spacing 
and shapes. 

Allowable Subject Matter 

Claims 5, 6, 16, 18, 20, 23, 26, 29 and 33 are allowed. 

The following is an examiner's statement of reasons for allowance: 
Regarding claim 5, the prior art of record fails to teach or suggest the grating designed so 
as to reflect TE polarization and transmit TM polarization for a first wavelength of light and 
transmit TE polarization and reflect TM polarization for a second wavelength of light where the 
second wavelength of light is longer than the first wavelength of light. 

The remaining claims depend from claim 5 and are allowable for the same reasons. 

Any comments considered necessary by applicant must be submitted no later than the 
payment of the issue fee and, to avoid processing delays, should preferably accompany the issue 
fee. Such submissions should be clearly labeled "Comments on Statement of Reasons for 
Allowance." 
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Response to Arguments 

Applicant's arguments filed August 2 1 , 2008 have been fully considered but they are not 
persuasive. 

Applicant argues Clark fails to disclose or suggest a two layer structure. Fig. 9 shows 
three layers (92,94,98). 

Applicant argues Clark fails to disclose a film with a refractive index higher than that of 
the substrate. Clark teaches the refractive index increases from the top of the structure to the 
bottom (col. 4 lines 15-28). 

Applicant argues Clark fails to discloses grating period, grating height and film thickness 
determined to produce the claimed result. MPEP 2114 states that in order for an apparatus claim 
to overcome the prior art the difference must be structural. The limitation in the claim language 
is functional and therefore cannot overcome the prior art. Applicant admits the functional nature 
of the claim language (Response filed August 21, 2008 page 14 lines 13-14). The claim 
language fails to claim a specific period, height or thickness range and the Clark reference 
teaches a structure with a grating period, height and thickness and therefore teaches all the 
claimed structural limitations and would be capable of performing all the claimed limitations. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JOSHUA L. PRITCHETT whose telephone number is (571)272- 
2318. The examiner can normally be reached on Monday - Friday 7:00 - 3:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Stephone B. Allen can be reached on 571-272-2434. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Joshua L Pritchett/ 
Primary Examiner 
Art Unit 2872 



